OARC recommends that law firms

Keep files no longer than seven years
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The files associated with a legal matter can easily take up an entire shelf – or more – in a lawyer’s office.  What happens to all of this paper once the case is closed?

Although some larger firms are moving towards electronic storage of their documents, most paper is still warehoused off-site – often indefinitely.
“At the Colorado Supreme Court Office of Attorney Regulation Counsel, we are acutely aware of the problems that arise when documents are stored,” said Nancy L. Cohen, chief deputy regulation counsel (www.coloradosupremecourt.com/regulation/regulation.asp).
“The OARC often serves as inventory counsel for the files of a lawyer who is deceased, disabled, suspended or disbarred,” said Cohen.  “All too often, these files include every document a lawyer has produced – going back as far as 40 years.

“If the documents are in storage, we must pay to have them retrieved,” said Cohen.  “Then, we must painstakingly review each file before it can be disposed of in accordance with the rules.  Law firms face similar burdens.”

Cohen recommends that lawyers and law firms create and implement procedures for the storage of client files, and limit the period of storage to seven years.
Cohen discussed document retention and destruction policies and procedures at the July 20 meeting of the Mile High Chapter of the Association of Legal Administrators (www.milehighala.org), held at the Adams Mark Hotel in Denver.

Files are the property of clients
“Although clients own their files (with the exception of the lawyer’s personal work product or research), lawyers are responsible for maintaining the files and keeping them confidential,” said Cohen.
A number of Colorado Rules of Professional Conduct place duties on lawyers with respect to retention of client files:

· An attorney shall act with reasonable diligence and promptness (1.3);

· The lawyer shall communicate with a client and comply promptly with all of a client’s reasonable requests for information (1.4);

· The lawyer shall maintain confidentiality (1.6);
· The lawyer shall safeguard clients’ funds and property (1.15); and

· Upon termination of representation, the lawyer shall take reasonable steps to protect a client’s interest – including surrendering all papers and property to which the client is entitled (1.16).

There is no Colorado Rule stating the length of time that a lawyer must retain files.  “However, attorneys are required to keep accounting records for seven years,” said Cohen.  “Based on this, the most conservative action a lawyer can take is to retain the client files for seven years.”

To preserve access to information that would be used to defend against grievances or malpractice claims, malpractice carriers may specify a length of time to retain files.  In addition, of course, a lawyer or law firm should destroy no documents – no matter how old – that pertain to a pending matter.  Furthermore, the lawyer must safeguard original documents.
Policy and procedures
In order to meet ethical obligations, effectively manage files and keep clients happy, lawyers should establish and implement a document retention/destruction policy.

This policy should include:

· Instructions to lawyer and non-lawyer personnel concerning their obligations;

· Information concerning the location of storage facilities;

· Methods for the eventual disposition of records and files;

· Information concerning retention periods; and

· A system for monitoring policy compliance.

“Files may not be destroyed without reasonable notice to the client,” said Cohen.  “Absent any prior agreement, a letter must be sent (not necessarily by certified mail), giving clients 90-120 days to ask for their files.  For old files, notification can be difficult.  Clients may have moved, changed names as a result of marriage or divorce, or died.”
If a client wants his or her files, the lawyer must provide the originals.  If the firm wants to keep copies of some items, it must make the copies at its own expense.  However, the lawyer does not have to pay for delivery of the files to the client.

“It is much easier to get permission to destroy files right up front,” said Cohen.  “Include language in your fee agreement that addresses document retention and the fact that the file will be destroyed after a certain period of time.  When this has been done, no further notice is necessary at the end of the designated storage period.”  
Alternatively, notice can be given at the conclusion of representation.  At this time, a lawyer should always offer to return the file to the client.
Cleansing and destroying

Storage or scanning of documents is costly.  To control this cost, files should be cleansed at the end of a matter and before being sent to storage.  At the discretion of the lawyer, a file can be culled of:

· Legal memoranda, briefs, pleadings and other documents that can be reproduced from other sources;

· Drafts of documents otherwise preserved in final form (unless the process of creating the final document might later be an issue);

· Copies of published opinions and other available published materials;

· Duplicate documents;

· Depositions and discovery; and
· Extraneous material like scratch pads, legal pads and paper clips.
“If the client cannot be located, some original documents must be kept – including wills, deeds, promissory notes, intellectual property documents and corporate documents for active corporations,” said Cohen.  “They should be removed from any file before it is destroyed.  Sometimes, they can be turned over to the state under the escheat statute.”
A lawyer should take special care to protect the confidentiality of files during disposal and must maintain an index of the files that have been destroyed.  Failure to do so can be a serious violation of the rules.  “You can’t just throw old client files into a dumpster or a recycling bin,” said Cohen.  “Believe me, that happens – and we hear about it.”

Proper disposal includes shredding, pulping or any other method that destroys the media beyond reconstruction.  The person or service performing the destruction should certify the date, location and method used.

“The sheer volume of documents stored by a lawyer or law firm over the years can be overwhelming,” said Cohen.  “Manage this volume by including language in your fee agreements that notifies clients of your retention/destruction policy, by cleansing files thoroughly before they are stored, and by routinely destroying non-original documents after seven years.”

