Great idea!  But is it ethical?

Quagmire of states’ ethics rules makes it tough to tell
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Today’s legal professionals are vying for business in a very competitive league.

As in any worthwhile competition, there are rules established by a governing body – the rules of professional conduct established by the American Bar Association and generally adopted, with some variation, by the state courts.

“Unfortunately, this regulatory system is currently a quagmire, varying greatly from state to state,” said Will Hornsby, Chicago-based staff counsel to the ABA Division for Legal Services.
“This wasn’t so bad when the practice of law was largely local,” said Hornsby.  “A firm simply abided by the rules of the state in which it was located.  But now that many law firms are seeking to join the big leagues – competing regionally, nationally and even internationally – it is difficult to know just which set of rules governs the game.”

In fact, under recent ABA changes, a law firm is obliged to abide by the rules of any state in which it is seeking clients – even if those rules are vastly more restrictive than the ones in the firm’s “home” state.

The quagmire created by revisions to the legal marketing ethics rules was addressed by Hornsby along with Michael Berger, member of the Colorado Supreme Court Rules of Professional Conduct Standing Committee and a partner at Denver firm Koff, Corn and Berger, in a joint presentation before the Rocky Mountain Chapter of the Legal Marketing Association April 12, 2005, at the Denver Athletic Club.
Faced with the realities of a more competitive marketplace, the ABA initiated a project called Ethics 2000 to conduct a comprehensive review of the Model Rules and recommend changes.  These revisions were adopted by the ABA in 2002 and are currently being reviewed by the states.

“For the most part, these amendments are significant and very marketing-friendly,” said Hornsby.  “Even with these changes, however, the legal profession still holds itself to a higher level of obligation than any other profession.”
The Colorado Supreme Court Rules of Professional Conduct Committee is reviewing the revised code and plans to make recommendations to the Colorado Supreme Court next year. “We are hoping that our proposed revisions will take effect in 2007,” said Berger.  “We are working towards the goal of as much uniformity as possible with the ABA Model Code and other states, although there are a couple of areas where we will likely diverge.”

Model Rule 7.1 – Communications concerning a lawyer’s services
The touchstone of all of these rules is that all communications about a lawyer or a lawyer’s services must be not only truthful, but also not misleading. Truthful and straightforward communications are protected as commercial speech by the U.S. Constitution; false and misleading statements are not.

“Commercial speech is speech that ‘beckons business,’” said Hornsby.  “Not all publicity about law firms beckons business.  Some is simply informative – an announcement or a press release or an instructive booklet, for example.  Communications that do not beckon business are exempt from this portion of the rules.
“It is not the medium – print, broadcast, electronic – in which the communication appears that makes this determination,” said Hornsby, “it is the content and its purpose.”

Most states consider communications to be false or misleading if they fall into one of four categories:

– A statement that is materially misleading,

– An omission that makes the statement materially misleading when taken as a whole,

– A statement that creates an unjustified expectation about the outcome of the case, and

– An unsubstantiated comparison of the lawyer’s services with those of another lawyer.
The new version of the ABA Model Rules makes two significant changes in section 7.1 – removing the third and fourth provisions and relegating them to the comments.

Former ABA Model Rule 7.1(b) prohibited a lawyer from creating unjustified expectations about the results that could be achieved.  This prohibition was based on the theory that each legal matter or case is unique and will have a unique outcome; therefore, clients should not select a lawyer based on the outcome of non-identical cases.
“For example, it is my opinion that if you only communicate ‘wins’ –  without any sort of statement that you don’t always win or otherwise achieve the best results for your clients – you could be criticized for making the misleading statement that you never have negative results,” said Hornsby.

There is variation among the states on this issue.  Some conclude that testimonials create unjustified expectations and are inherently misleading, and explicitly forbid them.  Others allow testimonials with disclaimers.  A few draw a distinction between hard testimonials and soft testimonials.  A hard testimonial goes to the outcome of a case or a matter and violates the rule.  A soft testimonial is one where the client speaks of service issues instead of outcomes – such as trust or shared values – and does not violate the rule.

ABA Model Rule 7.1(c) prohibited lawyers from comparing their services to those of other lawyers unless the comparison could be factually substantiated.  “You could say that you concentrate your practice within a certain area,” said Hornsby, “but you could not imply that you are better at it than anyone else.”

This rule has been interpreted to ban the use of superlatives – like “the best and brightest” and “cheapest” and “honest” and “expert.”  “Unless you have hard data to substantiate these claims, superlatives are mine fields,” said Hornsby.
“In Colorado,” said Berger, “you can say that a lawyer is a ‘specialist’ in an area – if this is in fact true and not misleading – but it is hazardous to state that you are an ‘expert’ in any particular field.”
Because these two provisions are still included in the rules of most states, the use of case studies, testimonials and superlatives is often still prohibited.  Under the new ABA Model Rules and in states where they have been adopted, they are allowed with the recommendation that they include disclaimer language.
“This can be something as simple as ‘Your results may vary,’” said Hornsby.

Model Rule 7.2 – Advertising

The 1977 U.S. Supreme Court decision Bates v. State Bar of Arizona extended to lawyers and law firms the protections of commercial speech.  In other words, they were allowed to advertise and market themselves like any other business.  These protections extend to written, recorded and electronic formats.
Under Model Rule 7.2 (b), lawyers were required to retain copies of commercial advertisements and communications (along with a record of their use) for two years.  In the age of the Internet, where changes are made to good web sites on an almost-daily basis, it has become virtually impossible to serve the public interest while also satisfying this requirement.  Therefore, the new ABA model rules have eliminated this provision.

“In Colorado, the retention requirement is even longer – four years,” said Berger.  “We will probably recommend that it be eliminated entirely.  Until that happens, the requirement remains in effect.”
Under ABA Model Rule 7.2 (c), lawyers were prohibited from giving anything of value to a person for recommending a lawyer’s services – except for the cost of advertising and the cost of participating in legal service or nonprofit referral programs.  “This has been interpreted by some strict states as prohibiting such routine business practices as giving a client tickets to athletic events or buying dinner at a good restaurant,” said Hornsby.
This rule has been amended by the ABA to include qualified for-profit legal referral services.  It also explicitly permits mutual referral by lawyers to other lawyers and professionals – with the express permission of the potential client – opening the door for previously prohibited strategic alliances.
“I am not sure what our committee will recommend to the Colorado Supreme Court regarding for-profit referral services,” said Berger, “but my best guess is that this prohibition will be retained.”
Under the old ABA rules, ads and other communications that ‘beckoned business’ were required to include the name of at least one lawyer who would take responsibility for their content.  Under the new rules, the name of the law firm is sufficient.  Because of the increasingly multi-jurisdictional nature of law-firm advertising, the law firm’s address must also be included.
“In Colorado, we will probably recommend and the Colorado Supreme Court will probably agree that the requirement for a lawyer’s name on such communications be retained,” said Berger.  “This is because only individual lawyers are subject to the rules of professional conduct.  Law firms as entities are not.”

In another change, the comments to the rule specifically permit the use of lawful (under the CAN-SPAM Act) communication by electronic mail via the Internet (although not, as explained in the next section, through a real-time electronic exchange unless it is with an exempted party or initiated by a potential client client).

Rule 7.3 -- Solicitations

The U.S. Supreme Court has upheld a ban against in-person solicitation by lawyers of people known to be in need of legal services – on the grounds that these individuals might be emotionally vulnerable and lawyers are skilled persuaders.  The old ABA Model Rule prohibited lawyers from soliciting potential clients in person or through live telephone conversations unless the potential client was a family member or a prior client.

“This rule has been amended by the ABA to permit in-person solicitation of family members, those with whom the lawyer has a close personal or professional relationship – and all other lawyers,” said Hornsby.  “In states where this change has been adopted, this allows the in-person solicitation of in-house counsel at large companies while continuing to protect more ‘vulnerable’ individuals as well as businesses too small to have in-house counsel.”
The new rules also extend the in-person solicitation rules to real-time electronic communications like chat rooms and instant messaging.

“ABA Model Rule 7.3 also governs communications directed at those known to be in need of legal services that do not take place face-to-face,” said Hornsby, “like direct mail and recorded telephone solicitations. This type of communication has been less-strictly regulated because, to paraphrase the Court, ‘the trip from the mail box to the trash can is not so long as to justify trampling upon the First Amendment.’”

However, any such written, recorded or electronic communications must be clearly labeled as advertising material.  In the case of written communications, an “advertising” label must appear on the outside of the envelope and at the beginning and at the end of the enclosed communication.

“Under the Colorado rules, there is also a 30-day restriction on the direct-mail solicitation of those known to be in need of specific legal services for personal injury and wrongful death representation,” said Berger. “It is likely that this restriction will be retained in our state,” said Berger.
Model Rule 7.3 also governs the mailing of law-firm newsletters or alerts.  “If a newsletter is sent to a broad audience and includes strictly informative content, it is exempt from the rules,” said Hornsby.  “If it is sent to a broad audience and beckons business, it is subject to the rules.  If it is sent to a target audience known to be in need of particular legal services and provides targeted content, it is solicitation and subject to that set of rules.”
In all cases, law-firm communications must not constitute coercion, duress or harassment.  If a person or organization has asked not to be communicated with or solicited, including use of the “opt-out” choice on an email, this request must be honored.
“Marketing efforts for lawyers and law firms are moving much faster than the ABA’s or state bar associations’ ability to create and disseminate rules for the game,” said Hornsby, “especially in the electronic arena.”  What is a competitive legal marketer to do?
“In this current environment, you do not want to be the last line of decision-making on ethical compliance,” said Hornsby.  “If the firm has a lawyer with some expertise on professional responsibility and a willingness to delve into this part of it, he or she would be the appropriate resource.  Otherwise, I encourage firms to engage outside counsel to make sure the firm is in the position to exercise the best decision.”
