Can you take a litigation practice to market?
Successful trial attorneys make their case
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Is it possible for a law firm to market a litigation practice – a costly and time-consuming professional service that most individuals and businesses would like to avoid?  This puzzle has long perplexed marketers, individual litigators, litigation practice groups and law firms.

“When I started out 35 years ago,” said James Jablonski, a commercial litigator with small Denver law firm Rumler Tarbox Lyden, “litigation was seen primarily as a support service that law firms provided on an as-needed basis to their existing business clients.

“Today, litigation has come into its own,” said Jablonski.  “While we still get a lot of work referred from colleagues at our own firms, litigation is now viewed as an independent profit center that can – and should – be promoted to an outside audience.”
Jablonski participated on a panel of Colorado litigators that also included Hugh Gottschalk, managing partner at Denver-based Wheeler Trigg Kennedy, a litigation-only firm with a national client base, and Peter Hamilton, a commercial litigator with Caplan & Earnest, a mid-size firm located in Boulder.

The panel was sponsored by the Rocky Mountain Chapter of the Legal Marketing Association and featured at its monthly educational program May 10 at the Denver Athletic Club.  A large number of lawyers and law-firm marketers attended.
“Caplan & Earnest is a full-service firm with a special focus on the education and healthcare industries,” said Hamilton.  “Litigation is just one of our practice areas.  Until recently, we received most of our work through internal referral.  Now, however, we are actively building our own client base.”
Jablonski referenced “Eight reasons why litigators should market,” originally listed in a speech by noted litigator Joe Gerber of Cozen & O’Conner:

(1) Competition has intensified across geographic boundaries;

(2) More law firms are doing litigation;

(3) The client base is shrinking as industries consolidate;

(4) More companies are hiring their own in-house counsel to handle litigation;

(5) Somebody needs to be feeding the pipeline while litigators are focused on winning individual cases;

(6) Clients see alternative dispute resolution– rather than going to court – as a way to save money;

(7) Litigators have an undeserved bad reputation that needs to be addressed; and

(8) Clients think that all lawyers are alike, which means that successful lawyers and firms must differentiate themselves from the competition.

A law firm’s litigation marketing plan should be based on its business plan.  “The key to success is defining the market that you would like to target,” said Gottschalk, “so you know how to focus your efforts – understanding to whom you are appealing.”

In other words, litigation practices need a brand. “In-house counsel may say that they want creativity, innovation and aggressiveness – but what they really want is safety,” said Jablonski.  “If in-house counsel has hired a brand-name law firm to handle a company’s essential litigation, and there is an unfortunate outcome, then the in-house lawyer can say ‘It’s not my fault that we lost; after all, I hired the brand-name firm – the very best.’”

“As a litigation practice at a mid-size Colorado firm,” said Caplan & Earnest’s Hamilton, “we strive to build our brand within a certain industry segment – transportation or mining, for example – rather than trying to be all things to all possible clients.  We do this by joining industry groups, taking an active role in these groups and communicating regularly with members.

“Even if these member-companies already have outside counsel,” said Hamilton, “the day will come when their ‘brand-name’ firm is conflicted out, or they are unhappy about the service, results or cost of their current firm.  That’s when we will get the call.  We then focus our efforts on turning these ‘one off’ cases into repeat clients.”

All three litigators agreed that, if they were starting over, they would more tightly focus their practices on a specific industry area.  They also agreed that successful marketing efforts are supported by service, results and value.

Service

“Excellent service is essential,” said Jablonski.  “Return calls promptly.  Treat each client with respect.  Keep them in the loop.  Ask each client how much or how little information the client would like to receive from you.  Some want to see everything that you produce in conjunction with their case; others just want to see the important stuff.”
Gottschalk agrees.  “We all represent many clients,” he said.  “When you are deeply involved in a time-sensitive project for one client, and another one calls on the phone with a minor question, it can take a real effort to re-focus your attention.  But you must!  This is the first rule of client service – always treat each client as if he or she is your only client.  Let the client know that you care and that you value their business.”
Gottschalk mentioned a colleague who has built a healthy practice in the automobile franchise industry.  “This successful lawyer reads all relevant cases, makes copies and sends them to his clients with a personal note,” he said.  “Another lawyer at my firm takes a different but equally successful approach; he turns each client into a friend – finding opportunities to show the client he cares about the client’s personal life – not just his or her legal problems.”

This approach works within law firms as well.  “Get to know your colleagues on the transactional side and learn about their clients’ businesses,” said Hamilton.  “Be proactive.  Suggest ideas that will help them look good to their clients.”
Results
The best marketing tool for a litigation practice is good results.  “What are the best results?  When you win a big case, it gets publicized by the media, and you can send the articles to all of your clients!  Of course, that doesn’t happen every day,” said Jablonski.
“In today’s court system, the fact is that the vast majority of cases settle,” said Jablonski.  “How do you translate this into a ‘success’ in the eyes of the client?   If you define a settlement as a positive outcome right from the start, then a settlement will be perceived by the client as a positive outcome – not a compromise.”

Success is very client-specific.  “If a client just wants the case to go away,” said Gottschalk, “a quick settlement might be the result they want.  If they are emotionally involved or want to make their point in a public way, they may want to go to court.  If the company’s future is at stake or management’s jobs are on the line, the client will want you to pull out all the stops.”
“I have to be real careful at this point,” said Jablonski.  “I just love to go to court, but that is not always what the client wants.  Businesses have many things on their plates and they see litigation as an unpleasant distraction.  Determine what will make your contact look good to his or her boss – and that is how you define success.  Understand that this may change during the course of the litigation.”
Value
“When faced with litigation, clients want reliable, safe, predicable results – at market rates,” said Hamilton.  “They don’t mind paying for what they perceive as value.  If you properly evaluate your cases up front, you should be able to provide the client with cost-effective alternatives.  Always remember that the person who hires you wants to look good, and one way they look good is when you stay within your budget.”
Clients are starting to ask for alternatives to the standard hourly fee.  “When a potential client asks us to present an alternative fee arrangement,” said Gottschalk, “we listen.  This is just one more way in which you can demonstrate to clients that you care.  Non-hourly work accounts for more than 35 percent of our fees.

“On the other hand, we don’t want to lose money,” said Gottschalk.  “We carefully track the profitability of our big clients.  When this research led to the discovery that our largest client was our least profitable, we reduced the amount of work for that client.”
Jablonski has found a way to cap his fees that allows him to share risk with clients – while still realizing a profit in most cases.  “In the past, I tried contingency fees – but soon gave them up,” said Jablonski.  “I am willing to consider alternatives that involve shared risk, but I don’t want to assume all of the risk.” 
Brand focus.  Service.  Results.  Value.  These clues will help you solve the puzzle behind successfully marketing a litigation practice. 

