Office is office and trust is trust – and never the twain shall meet
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When you get a big check from a client or a third party, the Colorado Supreme Court has strict rules governing where this money is deposited, how it is paid out and what happens to the interest.
“Unfortunately, the rules surrounding use of funds are seldom taught in law school,” said Alexander Rothrock.

“If a lawyer joins a firm, a managing partner or administrator usually helps the new lawyer with compliance,” said Rothrock.  “If an inexperienced lawyer goes solo, however, he or she often learns this lesson the hard way – upon receipt of a letter from the Office of Attorney Regulation Counsel.”

Rothrock spoke to members of the Mile High Chapter of the Association of Legal Administrators (www.milehighala.org) at an educational program held April 17 at The Curtis Hotel in Denver.  Rothrock is a past chair of the Colorado Bar Association Ethics Committee and author of Essays on Legal Ethics and Professional Conduct in Colorado.  He is a shareholder at Burns Figa and Will PC (www.bfw-law.com).

Some lawyers keep track of office and trust account funds themselves – and do a good job of it   Other lawyers ignore the rules entirely.  Most lawyers delegate this responsibility to someone else.  When this happens, they are responsible for training and supervising these individuals.

“We recently stirred up some alarm among busy lawyers with changes made to the Colorado Rules of Professional Conduct Rule 1.15,” said Rothrock.  “The road to hell is paved with good intentions!  We thought we would make things more readable when we broke up a dense paragraph into list form.  We also changed one sentence, and this change is now causing confusion.

“In the pre-2008 version of the rule, the requirement of a quarterly reconciliation of the trial balance against the trust account bank statements was phrased in the passive tense,” said Rothrock.  “The 2008 version states the requirement in the active tense, requiring ‘a lawyer’ to do the reconciling.  In my view, the intention was not to impose this requirement on the lawyer personally.  This responsibility can still be delegated.  We have submitted an amendment to correct the language.”
Most problems surrounding funds can be avoided by a simple understanding of the rules and good record-keeping.  “If you do receive a letter from OARC, these records are often all you need to clear yourself.”  The OARC is automatically notified and automatically responds when there is an apparent discrepancy in a bank account.

Lawyers or law firms must maintain office accounts for their own operating funds and trust accounts for the funds of clients and third persons.  Client funds should not be commingled with law firm funds either in the office account or the trust account.
“If you receive a mixed-deposit check that includes earned money for you and money held in trust for a client or third party, put the check in the trust account first, wait until the check clears, and then transfer your funds to your office account – not vice versa,” said Rothrock.  In the case of retainers, money can be transferred from a trust account into an office account when it is billed.
In addition, lawyers and law firms are never, ever allowed to profit from the interest generated by any trust account held on behalf of a client or third party.

“Client or third-party funds should not be deposited in a COLTAF account if the amounts are substantial and the time-frame is long – such that the interest expected to be generated exceeds the reasonably estimated costs of establishing and maintaining the trust account,” said Rothrock.  “For this kind of matter, the lawyer or firm will want to set up a separate trust account.”
“If amounts are nominal and the time-frame is short, client or third-party funds should be deposited into a COLTAF (Colorado Lawyer Trust Account Foundation) account, where interest is used to fund legal aid programs,” said Rothrock.
In a new development, when funds held in a COLTAF account unexpectedly generate more than “nominal” interest, lawyers can ask COLTAF to return interest to the client. “This could happen, for example, when funds are being held in a real estate transaction and the closing gets postponed,” said Rothrock.

Trust account records must be reconciled quarterly and a law firm’s financial records must be kept for seven years.
In their annual registration statements, lawyers must state whether they have a trust account.  If not, they must state why not.  If, for example, they receive no money to hold for clients and third parties and thus have no trust account, they must state this.

“Registration statements were amended a few years ago to ask lawyers to include a certification of compliance with child support,” said Rothrock.  “Next year, you also will have to check a box stating whether or not you carry professional malpractice insurance.” 

Other changes (mostly stylistic) to Colo. RPC 1.15 were adopted in January.  They include:

· A lawyer shall not use any debit card or automated teller machine card to withdraw funds from a trust account.

· All trust account withdrawals and transfers shall be made only by a lawyer admitted to practice law in this state or by a person supervised by such lawyer and may be made only by authorized bank or wire transfer or by check payable to a named payee.

· Cash withdrawals and checks made payable to “cash” are prohibited.

· A lawyer shall request that the lawyer’s trust account bank return to the lawyer photo static or electronic images of cancelled checks written on the trust account.  If the bank provides electronic images, the lawyer shall either maintain paper copies of the electronic images or maintain the electronic images in a readily obtainable format.

· Only a lawyer admitted to practice law in this state or a person supervised by such lawyer shall be an authorized signatory on a trust account.

“Lawyers find a letter from the OARC very upsetting,” said Rothrock.  “After all, it could lead to an investigation and an investigation could lead to discipline (where the lawyer has been lazy) or disbarment (where fraud is involved).

“The best way to avoid that letter in the first place is to read the rule carefully,” said Rothrock.  “Make sure you follow it.  If you delegate this responsibility, make sure that your colleague is competent and honest.  If you receive an OARC letter, don’t freak out – just reply.  With good practices and good records, you will be just fine.”
